OMBUDSMAN CONFIDENTIALITY

(Proposal Change to ABA’s Standard)

The American Bar Association (ABA) issued revised Standards for the Establishment and Operation of Ombudsman Offices dated August 2003 which state: 

 (3) Confidentiality. An ombudsman does not disclose and is not required to disclose any information provided in confidence, except to address an imminent risk of serious harm. Records pertaining to a complaint, inquiry, or investigation are confidential and not subject to disclosure outside the ombudsman’s office. An ombudsman does not reveal the identity of a complainant without that person’s express consent. An ombudsman may, however, at the ombudsman’s discretion disclose non-confidential information and may disclose confidential information so long as doing so does not reveal its source. An ombudsman should discuss any exceptions to the ombudsman’s maintaining confidentiality with the source of the information. 

However, federal and state laws do not recognize this complete degree of confidentiality of operations.  Because confidentiality is the corner stone of the Ombudsman operations, we believe the standard should be expanded to include provisions where confidentiality needs to be breached.  Examples include: 

-
The Ombudsman Association (TOA) standard of when the threat of physical harm is made; 

-
Serious misconduct or a crime is disclosed; and 

-
Required by court order.  

Without specific provisions of when a breach can occur, the complete confidentiality clause of the ABA will be considered unreasonable, in conflict with other federal and state laws, and unenforceable.  However, and maybe more importantly, the courts must be given guidance on how to decide when an Ombudsman’s confidentiality should be broken.  

The courts’ need for disclosure must be balanced with society’s need to maintain an Ombudsman’s confidentiality.  Court law for mediation clearly supports the need for confidentiality but even in mediation, courts must decide that the current disclosure outweighs the publics and societies need to maintain the integrity of a mediator (includes Ombudsmen) and that need outweighs reducing the confidence of parties in future cases that their communications will remain confidential.

The following rewrite uses language from the ADR section of federal law (Attachment 1) and outlines when confidentiality may and should be breached by an Ombudsman or a person contacted by an Ombudsman.  

Confidentiality

Confidentiality is the core principle under which an Ombudsman operates.  People, and society, need someone they can trust to come to where they feel safe to discuss problems and divulge information without fear of disclosure, retribution and retaliation.  That trust is ideally protected by the Ombudsman’s confidentiality of these communications to anyone.  However, the Ombudsman’s confidentiality is not absolute.  Except as provided below, an Ombudsman or the parties contacting the Ombudsman shall not voluntarily disclose or through discovery or compulsory process be required to disclose any communication or any communication provided in confidence to the Ombudsman, unless -

        (1) All parties, including the Ombudsman, consents in writing;

        (2) The communication is required by statute to be made public, but an Ombudsman should make such communication public only if no other person is reasonably available to disclose the communication; 

        (3) A court determines that such testimony or disclosure is necessary to -

          (A) Prevent a manifest injustice;

          (B) Help establish a violation of law; 

          (C) Prevent harm to the public health or safety; and 

          (D) Be of sufficient magnitude in the particular case to outweigh the integrity of all Ombudsmen in general by reducing the confidence of parties in future that their communications will remain confidential; or

        (4) If an individual speaks about intended serious harm to themselves or others, or if the complainant confesses to serious misconduct or a crime.  In this circumstance, an Ombudsman must use personal discretion in determining whether or not confidentiality should be breached and disclose the information to the appropriate authorities.  

Any communication that is disclosed in violation of the above is inadmissible in any proceeding relating to the issues in controversy with respect to which the communication was made.  However, nothing in this section shall prevent the discovery or admissibility of any evidence that is otherwise discoverable, because the evidence was presented to an Ombudsman.

ATTACHMENT 1

TITLE 5 - GOVERNMENT ORGANIZATION AND EMPLOYEES

PART I - THE AGENCIES GENERALLY

CHAPTER 5 - ADMINISTRATIVE PROCEDURE

SUBCHAPTER IV - ALTERNATIVE MEANS OF DISPUTE RESOLUTION IN THE ADMINISTRATIVE PROCESS

    Sec. 571. Definitions

      For the purposes of this subchapter, the term -

        (3) ''alternative means of dispute resolution'' means any procedure that is used to resolve issues in controversy, including, but not limited to, conciliation, facilitation, mediation, factfinding, minitrials, arbitration, and use of ombuds, or any combination thereof;

Sec. 574. Confidentiality

        (a) Except as provided in subsections (d) and (e), a neutral in a dispute resolution proceeding shall not voluntarily disclose or through discovery or compulsory process be required to disclose any dispute resolution communication or any communication provided in confidence to the neutral, unless -

        (1) all parties to the dispute resolution proceeding and the neutral consent in writing, and, if the dispute resolution communication was provided by a nonparty participant, that participant also consents in writing;

        (2) the dispute resolution communication has already been made public; 

        (3) the dispute resolution communication is required by statute to be made public, but a neutral should make such communication public only if no other person is reasonably available to disclose the communication; or

        (4) a court determines that such testimony or disclosure is necessary to -

          (A) prevent a manifest injustice;

          (B) help establish a violation of law; or

          (C) prevent harm to the public health or safety, of sufficient magnitude in the particular case to outweigh the integrity of dispute resolution proceedings in general by reducing the confidence of parties in future cases that their communications will remain confidential.

      (b) A party to a dispute resolution proceeding shall not voluntarily disclose or through discovery or compulsory process be required to disclose any dispute resolution communication, unless -

        (1) the communication was prepared by the party seeking disclosure;

        (2) all parties to the dispute resolution proceeding consent in writing;

        (3) the dispute resolution communication has already been made public;

        (4) the dispute resolution communication is required by statute to be made public;

        (5) a court determines that such testimony or disclosure is necessary to -

          (A) prevent a manifest injustice;

          (B) help establish a violation of law; or

          (C) prevent harm to the public health and safety,

      of sufficient magnitude in the particular case to outweigh the integrity of dispute resolution proceedings in general by reducing the confidence of parties in future cases that their communications will remain confidential;

        (6) the dispute resolution communication is relevant to determining the existence or meaning of an agreement or award that resulted from the dispute resolution proceeding or to the enforcement of such an agreement or award; or 

        (7) except for dispute resolution communications generated by the neutral, the dispute resolution communication was provided to or was available to all parties to the dispute resolution proceeding.

      (c) Any dispute resolution communication that is disclosed in violation of subsection (a) or (b), shall not be admissible in any proceeding relating to the issues in controversy with respect to which the communication was made.

      (d)(1) The parties may agree to alternative confidential procedures for disclosures by a neutral.  Upon such agreement the parties shall inform the neutral before the commencement of the dispute resolution proceeding of any modifications to the provisions of subsection (a) that will govern the confidentiality of the dispute resolution proceeding.  If the parties do not so inform the neutral, subsection (a) shall apply.

      (2) To qualify for the exemption established under subsection (j), an alternative confidential procedure under this subsection may not provide for less disclosure than the confidential procedures otherwise provided under this section.

      (e) If a demand for disclosure, by way of discovery request or other legal process, is made upon a neutral regarding a dispute resolution communication, the neutral shall make reasonable efforts to notify the parties and any affected nonparty participants of the demand.  Any party or affected nonparty participant who receives such notice and within 15 calendar days does not offer to defend a refusal of the neutral to disclose the requested information shall have waived any objection to such disclosure.

      (f) Nothing in this section shall prevent the discovery or admissibility of any evidence that is otherwise discoverable, because the evidence was presented in the course of a dispute resolution proceeding.

      (g) Subsections (a) and (b) shall have no effect on the information and data that are necessary to document an agreement reached or order issued pursuant to a dispute resolution proceeding.

      (h) Subsections (a) and (b) shall not prevent the gathering of information for research or educational purposes, in cooperation with other agencies, governmental entities, or dispute resolution programs, so long as the parties and the specific issues in controversy are not identifiable.

       (i) Subsections (a) and (b) shall not prevent use of a dispute resolution communication to resolve a dispute between the neutral in a dispute resolution proceeding and a party to or participant in such proceeding, so long as such dispute resolution communication is disclosed only to the extent necessary to resolve such dispute.

      (j) A dispute resolution communication which is between a neutral and a party and which may not be disclosed under this section shall also be exempt from disclosure under section 552(b)(3).

2
3/10/04

DRAFT

